
The Appeals Chamber of the ICTR acquits a master planner of the genocide against the 
Tutsi 
 
Introduction 
 
On 16/11/2009, the Appeals Chamber of the International Criminal Tribunal for Rwanda 
acquitted Protais Zigiranyirazo 1, who had been sentenced by the Trial Chamber for genocide and 
extermination as a crime against humanity on 18/12/2008.  
The Trial Chamber sentenced him to 15 and 20 years of imprisonment for the Kesho2   and 
Kiyovu massacres respectively. 
Zigiranyirazo appealed against this sentence and presented 19 grounds of appeal and requested 
for either a review of his sentence or a reduction of his penalty. 
The Prosecution made one submission requesting for life imprisonment or an effective penalty of 
more than 20 years imprisonment. 
Zigiranyirazo’s appeal is based on a supposed error made by the Trial Chamber in the 
assessment of his alibi. The appellant declared that it was impossible for him to be in Kesho on 
08/04/1994 and in Kanombe, near Kigali, at the same time. Similarly, he declared it was 
impossible to be in Rubaya on 12/04/1994 and at the Kiyovu roadblock at the same time. 
The Chamber’s decision raises the serious problem of Arusha’s malfunction of justice. By a 
presumed error of law, the Appeals Chamber acquitted one of the key planners of the genocide 
against the Tutsi. 
 

I. Presumed errors of law and fact to acquit a genocide perpetrator condemned by the 
Trial Chamber 

 
A.  False allegations of errors of law and fact 
 
According to the appellant, the error of law in this case ensues from the way the Trial Chamber 
exercised its power in the assessment of his alibi. 
But, according to Article 24 1) of the ICTR’s Statutes, it is incumbent upon the appellant to first 
prove that an error on a question of law had invalidated the decision of the Trial Chamber and 
secondly, that the Trial Chamber had committed an error of fact 
In his first ground of appeal, Zigiranyirazo maintains that the sentences imposed on him resulted 
from an erroneous assessment of his alibi.  
Zigiranyirazo claims that on 08/04/1994 when the Kesho Hill massacre was being perpetrated, he 
was in the residence of President Habyarimana in Kanombe, and that on 12/04/1994 he was in 
Rubaya and not at the Kiyovu roadblock in Kigali. According to him, the distance between 
Kigali and Gisenyi corroborates his alibi. 
But several prosecution witnesses declared that Zigiranyirazo was present on Kesho Hill in 
Gisenyi prefecture on 08/04/1994, where he incited assailants to carry out attacks against Tutsi 

                                                 
1 Zigiranyirazo was born on the 2/2/1938 in Giciye District, Gisenyi Province.  He is the brother-in-law of former 
President Juvenal Habyarimana. He occupied various posts under the Habyarimana regime. In his report: “ the 
Network Zero, Destroyer of Democracy and Republic in Rwanda (1975-1994), Christophe Mfizi, former Director of 
the Rwandan information agency (ORINFOR), places Protais Zigiranyirazo at the head of the Squadron of Death. 
2 About 2000 Tutsis had found refuge on Kesho hill, Rwili sector, Gaseke District, in the Gisenyi Province. 



refugees and that on 12/04/1994 he was at the Kiyovu roadblock in Kigali where he was inciting 
people to massacre the Tutsis. 
Defence witnesses had declared that Protais Zigiranyirazo was at the bedside of his deceased 
brother-in-law. The Prosecutor had proved beyond reasonable doubt that the alleged facts were 
true. 
 
Nevertheless, before the Appeals Chamber, the Prosecution did not persevere in its efforts to 
convince the judges and limited itself to showing that the Trial Chamber had not committed 
errors in the assessment of Protais Zigiranyirazo’s alibi.  
The Trial Chamber had deemed the prosecution witnesses’ testimonies consistent, detailed and 
credible. But, according to the Appeals Chamber, Zigiranyirazo’s alibi raises doubt on the 
prosecution witnesses. 
This is where the Appeals Chamber’s decision shows arbitrariness where it takes up the cause of 
Zigiranyirazo by favouring his witnesses and ignoring those of the prosecution. We should recall 
that the witnesses called by Zigiranyirazo are all members of his family. 
The Appeals Chamber thus exempted Zigiranyirazo from furnishing the double evidence that an 
error had been committed and that the error had occasioned a miscarriage of justice, as stipulated 
by Article 24 1) of the ICTR’s Statutes. 
 
B. Absence of errors of law and fact in the Trial Chamber’s conclusions. 
 
The Trial Chamber did not commit any error of law and fact in determining that Zigiranyirazo 
had no alibi between eight in the morning and half past three in the afternoon of 08/04/1994.  
Indeed, witnesses called by Zigiranyirazo did not locate him in Kanombe during the time slot 
when he was seen at Kesho. This eliminated any reasonable possibility of the veracity of the 
alibi. 
The Trial Chamber found the alibi’s evidence vague and inconclusive and concluded that it 
raised no doubt against the evidence given by the prosecution. 
Besides, Zigiranyirazo did not prove it was impossible to travel between Kanombe and Kesho 
Hill during the time slot for which he has no alibi. The trip could be covered by helicopter and it 
takes only 45 minutes. 
Zigiranyirazo did neither prove that the Trial Chamber had committed an error when it decided 
that altogether, the elements of proof provided were decisive and crucial and that despite the alibi 
presented by the accused, those facts led to the conclusion of his guilt beyond all reasonable 
doubt. 
 
II. A decision of the Appeals Chamber based errors of law and fact in the assessment of the 
Trial Chamber’s conclusions. 
 

A. An unusual behaviour by the Appeals Chamber 
 
As has always been stressed the Appeals Chamber, the appeal’s procedure is not an opportunity 
for one party to see its case examined de novo. In this case, the Appeals Chamber goes against its 
own jurisprudence3, by examining the substance of the appellant’s alibi, in particular by 
reviewing the questions which relate to the journey between Kigali and Gisenyi. 
                                                 
3 Akayesu judgement, par. 177. 



The Appeals Chamber disqualified prosecution witness BCW who would have sufficed to 
eliminate any reasonable possibility for Zigiranyirazo’s alibi to be true.  
 

A. A casual decision by the Appeals Chamber 
 
In its constant jurisprudence, the Appeals Chamber has always said that in assessing whether a 
conclusion reached by the Trial Chamber is reasonable or not, it does not decide casually to 
change its factual4 conclusions. 
Hence, the Appeals Chamber will support to a certain extent the factual findings of the Trial 
Chamber in all circumstances5. 
In Zigiranyirazo’s case, the Appeals Chamber merely declares without proof, that the Trial 
Chamber erred in law and fact by a poor understanding of the principles of law, by not paying 
much attention to evidence and by misinterpreting the key testimony of the alibi. 
 
Conclusion  
By quashing the sentence passed by the Trial Chamber, the Appeals Chamber has committed a 
judicial error of assessment by giving more importance to Zigiranyirazo’s alibi and by neglecting 
the prosecution’s testimonies.  
In citing the errors made by the Trial Chamber in its assessment, Zigiranyirazo had the onus of 
proving how it abused its powers of assessment. Without this, the Trial Chamber’s decision 
should have been upheld. 
The Appeals Chamber’s decision constitutes a miscarriage of justice especially as it is a final 
jurisdiction. For the victims of the genocide against the Tutsi, justice before the International 
Criminal Tribunal for Rwanda does not exist. 
Even more serious, by acting lightly, the Appeals Chamber is playing the genocidaires’ game, 
and the fight against impunity is being eroded more. We must then ask ourselves, if Michel 
Bagaragaza6, principal witness of the prosecution in this trial, will not benefit from this acquittal 
during the appeal, because the same causes produce the same effects. 
The Protais Zigiranyirazo jurisprudence will have many judicial, psychological and political 
consequences. Cases in which Protais Zigiranyirazo will be cited will use the Appeals Chamber’s 
decision to minimize the role of the Akazu in the preparation and execution of the genocide 
against the Tutsi. Zigiranyirazo’s acquittal has set a precedent for on-going cases before national 
jurisdictions which will use it as a reference.  
What remains is the review of the judgement as provided for in Article 120 of the ICTR’s Rules 
of Procedure and Evidence which stipulates that « Where a new fact has been discovered which 
was not known to the moving party at the time of the proceedings before a Trial Chamber or the 
Appeals Chamber and could not have been discovered through the exercise of due diligence, the 
defence or, within one year after the final judgement has been pronounced, the Prosecutor may 
make a motion to that Chamber for review of the judgement ». 

                                                 
4 Furundzija judgement, par. 37 
5 Akayesu judgement, par. 232. 
6 Michel Bagaragaza is the half-brother of the accused; he pleaded guilty and was condemned to 8 years 
imprisonment on the 5th November 2009. He was condemned for complicity to genocide, particularly for the 
massacre on Kesho hill. In his testimony, He affirmed that Protais Zigiranyirazo brought help to the Interahamwe 
militia by putting members of the presidential guard and his personal escort at their disposal. 



After Protais Zigiranyirazo’s acquittal, witnesses have been coming spontaneously to give 
evidence before national authorities saying that they saw Protais Zigiranyirazo inciting people to 
massacres at the Nyabarongo bridge roadblock, at Kamuhanda, Runda, Murambi, Gatumba and 
at many other roadblocks. 
Some prosecution witnesses were not able to give evidence and would like to come forward with 
new evidence. 
It would not be superfluous to recall that even in refugee camps in Goma, Protais Zigiranyirazo 
led cleansing up operations in those camps by throwing those he suspected to be Tutsi into the 
« Lac vert », near Lake Kivu. 
To acquit a master planner of the Tutsi genocide is to falsify history and consequently rob the 
international justice of its raison d’être.  
 
Bideri Diogène, Phd 
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